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USS. Customs Service 
(T.D. 73-314) 
Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles in category 22 manufactured or produced 
in Ghana 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 9, 1973. 
There is published below the directive of November 2, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restric- 
tion on entry into the United States of cotton textiles in category 22 
manufactured or produced in Ghana. This directive cancels that Com- 
mittee’s directive of September 11, 1973 (T.D. 73-265). 
This directive was published in the Federal Register on November 6, 
1973 (38 FR 30576), by the Committee. 
(QUO-2-1) 
Joun D. Rositson, 
Acting Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 
COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
November 2, 1973. 

CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 

Dear Mr. ComMMISSIONER ? 


This directive cancels the directive issued to you on September 11, 
1973 by the Chairman, Committee for the Implementation of Textile 
Agreements, regarding imports of cotton textile products in Category 
22, produced or manufactured in Ghana. 





CUSTOMS 


The actions taken with respect to the Government of Ghana and 
with respect to imports of cotton textile products from Ghana have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being nec- 
essary to the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 


Sern M. Bonner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


(T.D. 73-315) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
Orricr oF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., November 12, 1973. 

The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart C, 
Customs Regulations (19 CFR, Part 159, Subpart C). 


Hong Kong dollar: 
For the period October 15 through October 19, 1973, Official 
rate of $0.1960. Free rate not available. 


Tran rial: 
For the period October 29 through November 2, 1973, rate 
of $0.0148. 


Phillippine peso: 
October 29, 1973 
October 30, 1973 

; 
October 31, 1973 
November 1, 1973 
November 2, 1973 





CUSTOMS 


Singapore dollar : 


October 29, 1973............_- 
October 30, 1973.............. 
October’31, 19738....2 2222s 


November 1, 1973 
November 2, 1973 


Thailand baht (tical) : 


October 29, 1973._...-...-..._. 
October 90, 1973_................ 
CRONE O28, BONG e once anne= 


November 1, 1973 


November 2, 1973_._..--.------ 


(LIQ-3-0 :A:E) 


Sacer ae $0. 4350 
ee eset . 4350 
J . 4350 


4235 
. 4205 


Ai Bilas $0. 0480 
abteibenmepetos . 0480 
aaa . 0480 


. 0495 


peek erashaes . 0495 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 
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Protest Decision 


(C.D. 4478) 


Mosiritr, Inc. v. UNrrep States 
Electrical articles 
Court No. 72-3-00707 
Port of New York 


{Judgment for plaintiff. ] 
4 





CUSTOMS COURT 


(Decided October 29, 1973) 


Donohue & Shaw (Charles P. Deem of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Michael S. O’Rouke, trial 
attorney), for the defendant. 


NewMAn, Judge: In this civil action the parties filed cross- 
motions for summary judgment, and defendant also filed a cross- 
motion to dismiss. These motions were denied, but a partial inter- 
locutory summary adjudication was entered pursuant to rule 8.2 on 
April 27, 1973, that the subject lamps and light bulbs imported from 
Japan, packed together (but unassembled), were dutiable separately 
as claimed by plaintiff, rather than as entireties as appraised and 
classified by the Government. See Afobilite, Inc. v. United States, 
70 Cust. Ct.—, C.R.D. 73-11 .(1973).1 Remaining for decision is the 
ancillary question of the separate dutible values of the lamps and 
bulbs, which question under the former practice of the court was 
determined either by a single judge upon remand by a division of 
three judges, in accordance with 28 U.S,C.- § 2636(d) (1964), or by 
the customs officials after dismissal of the protest as being premature.’ 

As noted in my prior Mobdilite decision, supra, this case presents 
questions of novel impression concerning provisions of the Customs 
Courts Act of 1970 (P.L. 91-271) ; and it was there observed: 


One ofthe most significant changes made in the existing pro- 
cedure by enactment of the pioneering Public Law 91-271 was 
abolishing the remand of protests by a division of three judges 
to a single judge for determining value, [footnote omitted] and 
giving jurisdiction to single judges to hear all issues arising out 
of any entry or liquidation. [ Footnote. omitted. ]: Thus, in -the 
new law Congress intended that “[t]here will be a:single judicial 
proceeding in which all issues, including both appraisement and 
classification, will be considered”.. H. RR tep. No. 91-1067, 91st 
Con., 2d Sess. 11 (1970) ; S. Rep. No. 91-5 76, 91st Cong., Ist Sess. 
12 (1969). * * * 

In accordance with leave granted in my prior. order of April 27, 
1973, plaintiff has filed an amended complaint setting forth the separate 


1 Parenthetically, this case presents a salutary example of the constructive use of the’ 
procedural tools: provided in rule 8,2., inasmuch as partial summary judgment was utilized 
to narrow the issues. Cf. Weather-Rite Sportswear Oo., Inc. v. United States, 62 Cust.’ Ct. 
C.D. 3774, 298 F. Supp. 508 (1969), wherein the court felt “constrained, with the utmost 
reluctance” -to deny a motion for summary judgment in “an; unassailable and--uncontra- 
dicted case on the facts” since at that time (prior to promulgation of our present rules 
in 1970) summary judgment was not ae authorized or spelled out’ by the rules“ of 
this Court” 

2See e.g. Torch Mfg. Co., Inc. v. United States, 57 Cust. Ct. 521, C.D. 2863 (1966) ; 
Torch Manufacturing Co., Inc. v. United States, 59 Cust Ct. 862, C.D. 140 (1967). 

3 See e.g. Astra Trading Corp. et al. v. United States, 69 Cust. Ct. 479, P72/317 (1972). 
This was a protest forwarded to the court pursuant to 19 U.S.C. § 1515 and pending as of 
October 1, 1970 (the effective date of the Customs Courts Act of 1970 (P.L. 91-271). That 
act abolished the procedure of remanding protests pursuant to 28 U.S.C. § 2636(d). 





6 CUSTOMS COURT 


values claimed for the lamps and bulbs, and defendant has filed an 
answer thereto. At a hearing called by the court to dispose of the 
remaining value issue, the parties entered into a stipulation of fact 
wherein it was agreed that export value as defined in section 402(b) 
of the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956, 91 Treas. Dec. 295, T.D. 54165 (19 U.S.C. § 1401a(b) ), is 
the proper basis for the determination of the dutiable values of the 
lamps and bulbs, and that such values are those claimed in plaintiff’s 
amended complaint, which are: 


Item No. Lamp Bulb 


101 $1.29 each, net, pkd 
net, pkd. 
$2.56 each, net, pkd $0.23 each, 
net, pkd. 
$1.71 each, net, pkd $0.23 each, 
~ net, pkd. 
$2.07 each, net, pkd $0.23 each, 
net, pkd. 
$1.74 each, net, pkd $0.13 each, 
net, pkd. (2 
per lamp) 
$1.83 each, net, pkd $0.11 each, 
net, pkd. (2 
per lamp) 


The parties submitted the case on the foregoing stipulation, the 
pleadings, and motion papers hereinbefore filed; their requests to be 
relieved from filing further briefs were granted. 

Upon the record, pleadings and other papers before the court, I 
find export value as defined in section 402(b) of the Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956, 91 Treas. 
Dec. 295, T.D. 54165 (19 U.S.C. § 1401a(b) ), to be the proper basis for 
determination of the values of the lamps and bulbs herein, and the said 
export values are those specified above, as stipulated and agreed by 
the parties in open court. 

The regional commissioner is directed to reliquidate the entries in 
accordance with my interlocutory adjudication and order entered on 
April 27, 1973 in C.R.D. 73-11 and in conformance with the values 
set forth herein. 

Judgment will be entered accordingly. 





Decisions of the United States 
Customs Court 


Custom Rules Decisions 
(C.R.D. 73-20) 


Borper Broxerace Co. v Unirep States 


Opinion and Order on Defendant's 
Motion to Dismiss Complaint 


Court No. 69/9518 
{Motion denied.] 


(Dated November 1, 1973) 


Glad & Tuttle (John McDougall of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (David B. Greenfield, trial 
attorney), for the defendant. 


Newman, Judge: Defendant has moved to dismiss the complaint 
filed in this action, which is captioned “Maux Sratrie Lumper Co., 
Plaintiff v. Tue Unrrep Starrs, Defendant”. The predicate of de- 
fendant’s motion is that Mauk Seattle Lumber Co. is not the plaintiff 
in this action, but rather a complete stranger thereto, and hence was 
not authorized to file the complaint pursuant to rule 4.4. 

In its opposition to defendant’s motion, plaintiff concedes that 
Mauk Seattle Lumber Co. was the ultimate consignee of the merchan- 
dise under protest and that Border Brokerage Co., importer of 
record, is the proper party plaintiff. Plaintiff, however, argues that 
defendant has not been prejudiced by the error in the caption of the 
complaint, and that in the interests of justice Border Brokerage 
should have the opportunity to file an amended complaint in its own 
name. 

I agree. 


1 Defendant’s motion papers are similarly captioned. 


524-053—73-——_2 





CUSTOMS COURT 


Pursuant to rules 14.6(a) and 14.9(c), effective October 1, 19707 
this case was among approximately 177,000 actions pending before the 
Customs Court which were placed in a classification designated as the 
October 1970 reserve file. Under rule 14.6(c) a period of two years, 
to and including October 31, 1972, was allowed during which time 
pending suits might be removed from the reserve file, or they would 
be dismissed automatically by the clerk for failure to prosecute upon 
the expiration of the time provided. Under rule 14.6(b) an action 
could be removed from the October 1970 reserve file by filing a com- 
plaint pursuant to rule 4.4. On October 31, 1972—the final date— 
the instant complaint was filed bearing the court number of this 
action, but not in the name of plaintiff. If this complaint is dis- 
missed, as requested by defendant, then no complaint exists to pre- 
clude dismissal of the action for failure to prosecute. 

It has been held that a complaint which is defective because the 
wrong party is named as the plaintiff may be amended by substituting 
the proper party as plaintiff. Boise Cascade Corp. v. United States, 
71 Cust. Ct. —, C.R.D. 73-17 (1973) ; International Mercantile Corp. 
v. United States, 71 Cust. Ct. —, C.R.D. 73-16 (1973). 

Under all the circumstances, I see no serious prejudice to defendant 
if its motion to dismiss the complaint is denied, and plaintiff is af- 
forded an opportunity to file an amended complaint substituting 
Border Brokerage Co. as plaintiff in lieu of Mauk Seattle Lumber 
Co. Accordingly, it is hereby ORDERED: 

1, Defendant’s motion to dismiss the complaint is denied. 

2. Border Brokerage Co., the importer of record and the plaintiff 
in this action, shall have a period of twenty days from and after the 
date of service of this order within which to file an amended com- 
plaint substituting Border Brokerage Co. as plaintiff in lieu of Mauk 
Seattle Lumber Co. 


2 October 1, 1970 is the effective date both of the Customs Courts Act of 1970, Pub. L. 
91-271, and the present court rules. 





CUSTOMS COURT 
(C.R.D. 73-21) 
ConsoLipATED Sewrna MACHINE Corp. v. Unrrep States 


Opinion and Order on Defendant's 
Motion to Strike Complaint 


Court No. 70/32100 
[Motion granted.] 


(Dated November 1, 1973) 


Serko & Sktaroff for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Andrew P. Vance, Chief, 
Customs Section), for the defendant. 


Newman, Judge: Defendant has filed a motion to strike on the 
vround that the complaint “fails to state a claim upon which relief 
may be granted”. 

The basis of defendant’s motion is that the protest does not embrace 
the entry number to which the complaint is addressed. It appears from 
the official papers that plaintiff has in fact filed two complaints in 
this action. One complaint refers to an entry number covered by the 
protest (346691); the other complaint covers an entry number not 
shown on the protest (277415). It is the latter complaint that de- 
fendant has moved to strike. 

As authority for its motion, defendant cites rule 4.7(b) (4), which 
does not provide for a motion to strike, but rather for a motion to dis- 
miss the action.* Although not cited by defendant in its memorandum 
of law, rule 4.7(e) provides for a motion to strike as follows: 


(e) Motion to strike: Upon motion of defendant before an- 
swer, or upon motion of plaintiff within 30 days after the service 
of the answer upon him, or upon the court’s own motion at any 
time, the court may order stricken from the complaint or an- 
swer any redundant, immaterial, impertinent, or scandalous 
matter. 

It may be noted that failure to state a claim upon which relief may 
be granted is not one of the grounds specified in rule 4.7(e). Never- 
theless, it is clear that the complaint referring to entry No. 277415, 
which is not covered by the protest, is not pertinent or material to the 
action and therefore should be stricken. Accordingly, defendant’s mo- 
tion to strike is granted pursuant to rule 4.7(e) on the grounds that 
the complaint is impertinent and immaterial. However, defendant’s 
motion is denied to the extent that it purports to be a motion to dismiss 
the action under rule 4.7(b) (4). 


*Rule 4.7(b)(4) provides: Defenses: How Presented: The following defenses may 
be made by a motion to dismiss the action: * * * (4) failure to state a claim upon 


which relief may be granted. A motion making any of these defenses may be made before 
answer. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Ocroser 31, 1973 


Appeat 5480.—General Instrument Corporation v. United States.— 
American Goops Rerurnep—Capacrtors—AssEMBLy ABRoAD— 
Duty Exemrrion—C.D. 4263 reversed July 12, 1973. C.A.D. 1106. 





Index 


US. Customs Service 


Cotton textiles from Ghana, restriction on entry on Category 22, removed; 
T.D. 73-265, cancelled 


Foreign currencies, daily rates : 
Hong Kong dollar, for the period October 15 through 19, 1973__-.__ 
Iran rial, for the period October 29 through November 2, 1973 
Philippine peso, for the period October 29 through November 2, 1973_ 
Singapore dollar, for the period October 29 through November 2, 1973 
Thailand baht (tical), for the period October 29 through November 2, 


Customs Court 
Amended complaint ; plaintiff, improper party, C.R.D. 73-20 


Complaint: 
Covering entry number not shown on protest; entry number not shown on 
protest, complaint covering, C.R.D. 73-21 
Motion to dismiss ; motion to dismiss complaint, C.R.D.’s 73-20, 73-21 
Construction: 
Customs Courts Act of 1970, P.L. 91-271, C.R.D. 73-20 
Rules of the U.S. Customs Court: 
Rule 4.4, C.R.D. 73-20 
Rule 4.7 (b) (4), C.R.D. 73-21 
Rule 4.7(e), C.R.D. 73-21 
Rule 14.6(a), C.R.D. 73-20 
Rule 14.6(b), C.R.D. 73-20 
Rule 14.9(c), C.R.D. 73-20 


Entry number not shown on protest, complaint covering ; complaint covering entry 
number not shown on protest, C.R.D. 73-21 


Improper party plaintiff ; substitution of proper party plaintiff, C.R.D. 73-20 


Judgment in appealed case (p. 16) ; appeal: 
5480—American goods returned; capacitors; assembly abroad; duty exemp- 
tion, C.D. 4263 reversed July 12, 1973. C.A.D. 1106 


Motion: 
To dismiss complaint ; complaint, motion to dismiss, C.R.D.’s 73-20, 73-21 
To strike complaint ; strike complaint, motion to, C.R.D, 73-21 
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Plaintiff, improper party ; amended complaint, C.R.D. 73-20 


Reappraisement decision : 
Issue: 
Export value—Based upon the record, pleadings and other papers, the 
court found that export value as defined in sec. 402(b), Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956, was the 
proper basis for determination of the values of the imported lamps 
and bulbs, and that said export values were those stipulated and agreed 
by the parties in open court. C.D. 4478 
Merchandise : 
Electrical articles, C.D. 4478 


Strike complaint, motion to ; motion to strike complaint, C.R.D. 73-21 
Substitution of proper party plaintiff ; improper party plaintiff, C_.R.D. 73-20 
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